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Court of Appeals of the District of Columbia. 


No. 3266. 

Edwin C. Brandenburg et al. 


William J. Dante, as Collector, &c. 


a Supreme Court of the District of Columbia. 

At Law. No. 61722. 

Edwin C. Brandenburg, Clarence A. Brandenburg, and F. 
Walter Brandenburg, Co-partners, Trading under the firm Name 
and Style of Brandenburg & Brandenburg, Plaintiffs, 


William .J. Dante, as Collector of the Estate of Stilson Hutchins, 

Deceased, Defendant. 


United States of America, 

District of Columbia, ss: 

i 

Be it remembered, That in the Supreme Court of the! District of 
Columbia, at the City of Washington, in said District, aft the times 
hereinafter mentioned, the following papers were filed aijid proceed¬ 
ings had in the above-entitled cause, to wit:— 

j 

1 Declaration. 

\ 

Filed October 3 ; 1918. 

j 

In the Supreme Court of the District of Columbia. 

At Law. No. 61722. j 

I 

f 

Edwin C. Brandenburg, Clarence A. Brandenbur^ and F. 
Walter Brandenburg, Co-partners, Trading under the Firm Name 
and Style of Brandenburg & Brandenburg, Plaintiffs, 

YS. 

William J. Dante, as Collector of the Estate of Stilsoni Hutchins, 

Deceased, Defendant. 

7 I 

I 

I 

The plaintiffs sue the defendant in his capacity as Collector of the 
estate of Stilson Hutchins, deceased, upon whom has beeiji conferred 

1—3266a 
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power to act as Administrator of said estate, for money payable by 
the defendant in his capacity aforesaid to the plaintiffs; and for work 
and labor done by the plaintiffs as attorneys-at-law for the defendant 
in his aforesaid capacity and as requested, a full and detailed state¬ 
ment of which has heretofore been delivered by the plaintiffs to said 
defendant, and the plaintiffs claim the sum of Fifteen thousand 
dollars ($15,000.00), with interest from the 25th day of April, 1916, 
besides costs. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Plaintiffs. 


Demurrer. 

Filed February 1, 1919. 


* 


The defendant savs that the Declaration herein is bad in sub- 
stance, because: 

First. The defendant is not subject to suit, otherwise than by the 
executor or administrator of the estate of Stilson Hutchins, 
2 when one shall be appointed. 

Second. The defendant as Collector did not have power to 
give the plaintiffs a cause of action against the defendant as Collector 
regarding the subject-matter recited in the Declaration. 

Third. Any cause of action that the plaintiffs may claim must, as 
a matter of law, be limited either to a claim against the defendant in 
his individual capacity or a claim to have paid to him such amount 
as the Probate Court mav ultimatelv allow in the Accounts, which 
latter is now premature, and the former is not alleged. 

Fourth. The provision in §306 1). C. Code respecting a Collector 
discharging “all or any of the duties of an administrator", is limited 
to the discharging of duties, and does not warrant the bringing of a 
suit against him, or authorize him to create causes of action against 
himself in his official capacitv. 

GEORGE E. SULLIVAN, 
Attorney for Defendant , William J. 
Dante, as Collector of the Estate 
of Stilson Hutchins , Deceased. 

Supreme Court of the District of Columbia. 

Friday, February 7th, 1919. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 


L'pon consideration of the demurrer filed herein to the declaration, 
it is ordered that said demurrer be and the same is herebv sustained. 
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Amended Declaration . 

. 

Filed February 17, 1919. | 

* * * * * * I * 

Comes now the plaintiffs, with the leave of Court first had and ob¬ 
tained and file this their amended declaration and allege:! 

3 First Count. 

The plaintiffs, Edwin C. Brandenburg, Clarence A. Brandenburg 
and F. Walter Brandenburg, co-partners trading und^r the firm 
name and style of Brandenburg & Brandenburg sue th4 defendant 
William J. Dante, as collector of the estate of Stilson Hutchins, de¬ 
ceased, for money payable by the defendant as such collector to the 
plaintiffs, partners as aforesaid, for that whereas heretofore, to wit, 
on the 21st day of April, 1912, Stilson Hutchins, a citizen of the 
United States and a resident of the District of Columbia, departed 
this life in said District leaving a certain paper writing Rearing date 
October 2(5, 1910, purporting to be his last will and testament, which 
said paper writing was thereafter duly filed in the Suprerpe Court of 
the District of Columbia holding a Probate Court, andi thereafter, 
to wit, on the 8th day of May, 1912, the same was offered for probate 
as the last will and testament of said Stilson Hutchins, Whereupon a 
son and one of the heirs-at-law of said decedent, filed his daveat to the 
same; that thereupon and thereafter, to wit, on the l|4th day of 
June, 1912, and because of the contest in relation 
said Stilson Hutchins as aforesaid, letters ad 
granted by said Supreme Court of the District < 
ing a Probate Court to the defendant William J. t>ante, who 
thereupon on the same day qualified as collector of | said estate 
by giving bond in the form and in the penalty required !bv law and 
bv the order of said Court, and he thereupon and in virtue of his 
appointment as aforesaid proceeded to collect and possesi himself of 
the goods, chattels and personal estate of said deceased, including 
debts due him, and in all other respects undertook the per- 

4 formance of the duties required of him by law as such col¬ 
lector; that immediately upon his appointment aqd qualifica¬ 
tion as collector of said estate as aforesaid, the said William J. Dante 
as such collector retained and employed the plaintiffs, j partners as 
aforesaid, who were then and there and still are attorneys and conn- 
sellors-at-law and regularly licensed to engage in the practice of law 
in the Supreme Court of the District of Columbia, to! advise and 
assist- him as attorneys and counsellors-at-law in and abput the per¬ 
formance of his duties as such collector and to render such other 
legal services to him as collector in and about the collection, care 
and preservation of said estate as then were or might thereafter be¬ 
come necessary; that upon his appointment as aforesaid, the said 
defendant as such collector filed an inventory in said C°urt of the 
appraised personal estate of said decedent showing ti\e appraised^ 


to the said will of 
colligendum were 
)f Columbia hold- 
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value of such estate to be $1,015,344.25, and at the same -time or 
shortly thereafter filed an inventory of cash and debts of said estate 
showing stich assets in the sum of $191,001.24; that in and about the 
collection, care and preservation of said estate and necessary to those 
ends, and for the benefit and protection thereof, the plaintiffs, part¬ 
ners as aforesaid, as attorneys and counsellors-at-law as aforesaid, 
rendered various legal services consisting of all the legal services 
necessary or required by said defendant as such collector, including 
counsel and advice and the conduct of litigation in which the said 
defendant as collector of the estate of said decedent, and in which the 
assets and effects of said estate of which he had possessed himself, 
were involved, said services being rendered to said defendant as Col- • 
lector of said estate as aforesaid and at his request between the date 
of his appointment as collector as aforesaid, to wit, the 14th 

5 day of June, 1912, and the 25th day of April, 191b, on which 
date the plaintiffs as attorneys as aforesaid withdrew and 

ceased to be the attornevs and counsel for said defendant as collector 
as aforesaid, with leave of said Court appointing said collector and 
in which the plaintiffs appeared of record as counsel for said col¬ 
lector; that the services so as aforesaid rendered by the plaintiffs as 
aforesaid to the defendant as collector as aforesaid, during the period 
of their employment as aforesaid, of which a full and detailed state¬ 
ment has heretofore been delivered by the plaintiffs to the defendant, 
were reasonably worth the sum of Fifteen thousand dollars ($15,- 
000.00); that the plaintiffs after the rendition of said account and 
after the termination of their employment as aforesaid applied to the 
Supreme Court of the District of Columbia holding a Probate Court 
for an order requiring the payment by said defendant as collector, to 
the plaintiffs, of the amount justly due them as aforesaid, but said 
Court, on objection made by said defendant, dismissed said applica¬ 
tion but without prejudice to the right of the plaintiffs to sue at law 
to recover the amount justly due them; that no part of said sum due 
and payable by the defendant to the plaintiffs as aforesaid on account 
of the services aforesaid has been paid by the defendant as collector 
or otherwise although the said defendant has been thereunto fre¬ 
quently requested. 

Wherefore the plaintiffs pray judgment against said defendant as 
collector of the estate of Stilson Hutchins for the sum of $15,000.00 
with interest thereon from the 25th day of April, 191(5, besides costs. 

6 Second Count. 

The plaintiffs, Edwin C. Brandenburg, Clarence A. Brandenburg 
and F. Walter Brandenburg, Co-partners, doing business under the 
firm name and style of Brandenburg & Brandenburg sue the defend¬ 
ant William J. Dante, as Collector of the estate of Stilson Hutchins, 
deceased, upon whom has been conferred power to act as adminis¬ 
trator of said estate, for other money payable by said defendant in his 
capacity aforesaid to the plaintiffs; and for work and labor done by 
the plaintiffs as attorneys and counsellors-at-law for the defendant 
in his capacity aforesaid and as requested by him, a full and de- 
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tailed statement of which has heretofore been delivered bvl the plain¬ 
tiffs to said defendant; and the plaintiffs claim the sum of ^15,000.00 
with interest from the 25th day of April, 1916, besides cobts, accord¬ 
ing to the particulars of demand hereto annexed. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Plaintiffs . 

. 

i 

Particulars of Demand. 

i 

i . 

Wm. J. Dante, Collector of Estate of Stilson Hutchins, tb Branden¬ 
burg & Brandenburg, Dr.: 

To professional services rendered as attorneys and coun- j 
sellors-at-law to William J. Dante, Collector of the j 
estate of Stilson Hutchins, between June 14, 1912, and j 
April 25, 1916.^15,000.00 

j 

7 Demurrer to First and Second Counts of Amended Declaration. 

I 

i 

Filed February 27, 1919. 

I 

I 

I 

* * * * * * | * 

. i 

I 

The defendant says that the first and second counts of the 
Amended Declaration herein and each of them are bad irj substance, 
because: 

First. Said counts severally fail to set forth a cause of action upon 
which a suit can be maintained against this defendant. 

Second. The defendant is not subject to suit, otherwise jthan by an 
executor or administrator of the estate of Stilson Hutchins, when 
one shall be appointed. 

Third. The defendant as Collector did not have powerjto give the 
plaintiffs a cause of action against the defendant as Collector regard¬ 
ing the subject-matter recited in the Declaration. 

Fourth. The provision in §308, D. C. Code respecting! a Collector 
discharging “all or any of the duties of an administrator,?’ is limited 
to the discharging of duties, and does not warrant the bringing of a 
suit against him, or authorize him to create causes of action against 
himself in his official capacity. 

Fifth. Any cause of action that the plaintiffs may claim must, as 
a matter of law, be limited either to a claim against the defendant in 
his individual capacity or a claim to have paid to him such amount 
as the Probate Court may ultimately allow in the Accounts in said 
Estate, which latter is now premature, and the former is pot allowed. 

GEO. E. SULLIVAN, 
Attorney for Defendant, William J. 
Dante, as Collector of the Estate 
of Stilson Hutchins, Deceased. 
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8 Supreme Court of the District of Columbia. 

1 Friday, March 7th, 1919. 

I 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

* * 5jC * * * * 


Come now the parties hereto by their respective attorneys of 
record; whereupon the demurrer filed herein to the first and second 
count of plaintiffs' amended declaration is submitted to the Court and 
being considered it is ordered that said demurrer be and the same is 
hereby sustained. Thereupon, the plaintiffs electing to stand upon 
their declaration, it is ordered that this cause be, and th„e same is 
hereby dismissed. Wherefore, it is considered that the plaintiffs take 
nothing by this action, that the defendant go hence without day. he 
for nothing held, and recover of the plaintiffs his costs of defense to 
be taxed by the clerk and have execution thereof. 

From the foregoing judgment the plaintiffs by their attorney of 
record Mr. Edwin C. Brandenburg, in open court, note an appeal to 
the Court of Appeals; whereupon, the penalty of a bond for costs is 
hereby fixed in the sum of One Hundred Dollars ($100.00), with 
leave to deposit the sum of Fifty Dollars ($50.00), with the clerk in 
lieu thereof. 


Memorandum. 

March 19, 1919.—$50 deposited in lieu of bond on appeal. 

9 Assignment of Errors. 

Filed March 25, 1919. 

The plaintiffs assign the following errors as having been made by 
the Trial Court: 

1. In sustaining the demurrer to the original declaration. 

2. In sustaining the demurrer to the amended declaration, dis¬ 
missing the declaration and entering judgment against the plain¬ 
tiffs. 

3. In holding that William J. Dante, Collector of the Estate of 
Stilson Hutchins, deceased, could not be sued by the plaintiffs for 
obligations incurred by him as such Collector for professional serv¬ 
ices rendered to him as attorneys and counsellors-at-law, in relation to 
the care, preservation and maintenance of the said decedent's estate 
so held bv him as such collector. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Plaintiffs. 


ft I 
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Designation of Record. 

Filed March 25, 1919. 

★ 5|C 3jc 5|C 5|C 5|C ! 5)C 

The Clerk will please prepare the transcript of record for the Court 
of Appeals and include therein the following: 

1. Declaration. 

2. Demurrer. 

3. Order of Court sustaining Demurrer. 

4. Amended Declaration. 

5. Demurrer. j 

6. Judgment of Court on Demurrer. 

7. Memo, of deposit in lieu of appeal bond. 

8. Assignment of errors. I 

BRANDENBURG & BRANDENBURG, 

Attorneys for Plaintiffs. 

I 

i 

I 

10 Supreme Court of the District of Columbia. j 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 9, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 61722 at Law, wherein Edwin C. 
Brandenburg, et al. are Plaintiffs and William J. Dante,! as Collector 
of the Estate of Stilson Hutchins, deceased, is Defendant,! as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name 4nd affix the 
seal of said Court, at the City of Washington, in said District, this 
16th day of April, 1919. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

Cll prb 

By W. E. WILLIAMS, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3266. Edwin C. Brandenburg et al. vs. William J. Dante, as Col¬ 
lector, &c. Court of Appeals, District of Columbia. Filed Apr. 18, 
1919. Henry W. Hodges, clerk. j 








Edwin C. Brandenburg, Clarence A. Brandenburg, 
and F. Walter Brandenburg, Co-partners, Trad¬ 
ing UNDER THE FIRM NAME AND STYLE OF BRANDEN- 

I 

burg & Brandenburg, Appellants, 

„ vs. 

I 

William J. Dante, as Collector of the Estate of 
Stilson Hutchins, Deceased. 


Edwin C. Brandenburg, 
Clarence A. Brandenburg, 
F. Walter Brandenburg, 

Attorneys in Pro. Per. 






















IN THE 

i 

j 

ffinurt irf Appeals, Ststrirt at fflnUtmtna 


No. 3266. 


Edwin C. Brandenburg, Clarence A. Brandenburg, 
and F. Walter Brandenburg, Co-partners, Trad¬ 
ing UNDER THE FIRM NAME AND STYLE OF BrANDEN- 

burg & Brandenburg, Appellants, 

vs. 

William J. Dante, as Collector of the Estate of 
Stilson Hutchins, Deceased. 


APPELLANTS’ BRIEF. 


Statement of Facts. • 

The appellants instituted this suit against the appellee, 
William J. Dante, as collector of the estate df Stilson 
Hutchins, deceased, to recover compensation forf services 
rendered to the collector as attorneys and counselldrs-at-law 
in and about the collection, care and preservation of the 
estate which he held as collector. These legal service? - n- 
sisted of all such services requested by the appellee as such 
collector, including counsel and advice and services in the 
conduct of litigation in which the appellee as collector of 
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the estate of said decedent, and in which the assets and 
effects of said estate of which he had possessed himself, 
were involved. These services were rendered between the 
14th day of June, 1912, and the 25th day of April, 1916, 
on which date the appellants as attorneys as aforesaid with¬ 
drew by leave of the Court and ceased to be the attorneys 
and counsel for the appellee. 

To the original declaration based upon the common 
counts, a demurrer was interposed by the appellee which 
was sustained on the theory that the collector was not 
amenable to suit. An amended declaration was thereupon 
filed containing a special count, setting forth the nature of 
the services and a second count consisting of the common 
counts. To the amended declaration a demurrer was inter¬ 
posed on substantially the same grounds and w'as likewise 
sustained. The appellants electing to stand upon their said 
declaration, the Court entered judgment, dismissing the 
petition. From this judgment the present appeal is being 
prosecuted. The question involved is whether the collector 
of an estate can be sued for professional services rendered 
to him in and about the collection, care and preservation of 
the estate held by him as such collector. 

Brief. 

We have been unable to find the question involved in 
this case discussed in any of the authorities. Whether this 
be due to the fact that it has been generally accepted as a 
sound proposition of law that with the duty of collecting 
the estate, involved also the duty of protecting it, and that 
this duty carried with it a responsibility to respond for the 
expense thereby incurred, or whether the absence of such 
authorities is due to the novelty of the question involved, it 
is impossible to say. 



I 


As stated in Shouler on Executors, Section 3} 34, the 
Probate practice recognizes certain temporary administra¬ 
tions, among them is administration pendente life, which 
administration is recognized in certain parts of thej United 
States under various qualifications. The common law va¬ 
riety of special administrators was superseded in Maryland 
by the Act of 1798 (Chapter III, Sec. 14-20), which pro- 

i 

vides that in case of delay, absence of an executor] contest 
over a will, neglect of an executor, or of a person! entitled 
thereto, to apply for letters of administration, a collector 
might be appointed. In discussing the powers of an ad¬ 
ministrator pendente lite, the High Court of Chancery of 
Maryland stated: | 


“He is unquestionably entitled, and is bound to col¬ 
lect and to possess himself of the effects of the deceased, 
it being now settled, whatever doubts may formerly 
have been entertained, that he may maintain suits for 
debts due the deceased, and bring ejectment for lease¬ 
hold estate against the heirs or next of kin, or any 
other person who may be in possession of it. ! 1 Wil¬ 
liams’s Executors, 313. And in the Deputy Commis¬ 
sary’s Guide, 56, 57, the powers of these temporary 
administrators, with the exception of the authority of 
selling the goods of the deceased, are said to be co¬ 
extensive in all respects with the general administra¬ 
tor.” [ 

In re Rachel Colvin, 3 Md. Chancery, 278, 295. 

It will be observed, therefore, that the powers are ex¬ 
tremely broad. 

Under Section 306 of the District Code, the collector has 

j 

not only the duty to collect the goods and chattels, but also 
“the debts due him,” and is also authorized to bring suits 
for debts or other property as an administrator may do. 
To bring suits” necessarily involves the employment of 




* 
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attorneys or counsel. This, therefore, of necessity implies 
compensation to said counsel in the bringing of suits, though 
the statute is silent on the question of the making of com¬ 
pensation for such services. 

It certainly can not be denied that it is the duty of the 
collector to do whatever may be necessary to preserve and 
collect the estate. Indeed, Section 306 of the Code empha¬ 
sizes this point by providing for the sale by a collector of 
perishable articles. For the collector to have neglected his 
duty in connection with the collection and preservation of 
the estate a personal liability would undoubtedly have arisen 
on his part. The Court is fully informed of the character 
of this estate and of the many legal complications involved 
as well as the necessity for the employment of counsel in 
and about the collection, care and preservation of the estate. 
Of the necessity therefor we do not think there can be any 
question; moreover, the declaration specifically alleges such 
necessity. 

The sole question is: can the collector, as such, be sued 
for an obligation incurred by him for legal services in con¬ 
nection with the collection, care and preservation of said 
estate? Section 308 of the Code says, “Such collector shall 
not be liable to an action by any creditor of the deceased.” 
The question as to the right to sue a collector was involved 
in the case of Berry & Whitmore v. Dante, 43 App. D. C., 
110. It will there be observed that the action was based 
upon a debt incurred by the decedent and not the collector. 
As this Court stated, the right to maintain the action as set 
forth in the declaration was based upon an order of the 
Probate Court authorizing Mr. Dante, the collector, “to dis¬ 
charge all the duties of an administrator.” Mr. Justice Van 
Orsdel, in speaking for the Court, refers to the fact that 
the Maryland Act of 1798, which superseded the common 
law of that State, became the law of this District and under 
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its provisions the collector could not even bring suit to re¬ 
cover debts due the estate, and it made no provision for 
suits against him by creditors. This statute, however, was 
modified by the Act of Congress of June 13, 1898^ as now 
appears in the Code, which expressly provided thatj. the col¬ 
lector might bring suit on behalf of the estate. The trial 
court evidently failed to differentiate the facts in tlfe case at 
bar from those in the Berry and Whitmore case.! It was 
only because of the fact that Section 308 of the Cede speci¬ 
fically prohibits suits against the collector on claims due by 
the decedent that this Court took the position it did. 

The case of Berry and Whitmore against Dante is an 
illustration of the point here involved. That case was 
brought against the collector, and appellants, it will be ob¬ 
served from the report, appeared as counsel for Mr. Dante 
and argued the matter in this Court. The same is true of 
Miniggio v. Hutchins, 43 App. D. C., 117. The! services 
of appellants in those suits with others, are involved in 
the suit at bar and are merely illustrative of the point which 
we make, that it was the duty of the collector t<^> employ 
counsel in an effort to preserve the estate. 

Let us go a step further and assume that which |is a fact, 
that a large amount of personal property comes! into the 
hands of the collector. This property must be insured, and 
the failure of the collector to do so would undoubtedly 
render him personally liable in case of loss. Can it be pos¬ 
sible that Congress intended that upon the refusal of the 
collector to pay a debt for the premiums upon such policies 
running to him in his fiduciary capacity as collector that he 

i 

as collector could not be sued therefor and the insurance 
company would have to await the appointment of j some ex¬ 
ecutor or administrator years hence. Would any |insurance 
company write such policies upon the contingency'that they 
would only be paid at some uncertain time in the future? 
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On the other hand, is it not the fair and is not the only 
conclusion to be drawn from the powers conferred upon the 
collector that any expenses incurred by him in and about 
the care and preservation of the estate must be paid out of 
the assets in his hands as collector, and upon default or re¬ 
fusal so to do that he can be sued in his fiduciary capacity, 
and the judgment when so rendered will be payable out of 
the estate in his hands? We submit that no other reason¬ 
able construction can be placed upon the provisions of the 
Code affecting the collector than this. The inhibition to 
suits against the collector applies only to debts due by the 
decedent and not those incurred by the collector as collector 
in the preservation or collection of his estate. 

I 

Congress, in authorizing the institution of suits by the 
collector, can not be charged with doing a vain thing. For 
it would be vain if that power existed and the right on the 
part of the collector to employ counsel for such purposes 
was held not to exist. We can not see how it can be 
doubted that the power to collect the estate and bring suits 
carries with it the implied power to employ counsel for such 
purpose and make compensation therefor, and upon default 
in payment to subject the collector, in his representative 
capacity, to suit. It is not a reply to say that the collector 
would be personally liable, and not in his representative ca¬ 
pacity, since he might be and often is personally irresponsi¬ 
ble, whereas the estate of which he is trustee and which has 
been protected and benefited may be entirely solvent and 
justify counsel in accepting the employment. 

It is a well known fact that a person is designated as a 

collector not because of his financial responsibility or ability 

1 

to meet personally obligations incurred by him in his repre¬ 
sentative capacity. . No inquiry is made as to his financial 
condition, although the estate which he is required to handle 
may be large and involve large sums, and may also be in- 
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volved in extensive litigation. If an attorney cap not be 
assured that upon the default of the collector to pay just 
compensation for services rendered to protect the estate he 
may maintain a suit against him as collector to reach the 
assets of the estate, such attorney would hesitate to accept 
the employment and the estate might suffer in consequence. 
While an attorney might be perfectly willing to repder ser¬ 
vice to the estate, payable upon the completion ! of such 
services, we doubt very much whether such services could 
be secured if the right of action existed solely against the 
collector individually who might be wholly insolvent. If a 
collector can not be sued as collector and the assets of the 
estate subjected to the payment of a judgment fof services 
rendered for the protection of such assets, then tfhe estate 
would reap the benefit of the services without paying there¬ 
for while the attorney would be left to his uncertain remedy 
against the collector personally. 

There is no rule of statutory construction to justify the 
claim that because the statute prohibits suits against the 
collector for debts due by the decedent and is silent as to 
suits against him for services rendered in and hbout the 
collection, care and preservation of the estate that jsuch suits 
can not be brought against the collector. The statute speaks 

i 

in general terms of the duties of a collector and nowhere 
attempts to go into detail as to how these duties jshould be 
performed. If, therefore, the absence of a specific provision 
to sue the collector is held to be the equivalent of: a positive 
enactment to that effect, then with equal propriety it might 
be said that the collector could take no step in the collection 
or preservation of the estate which is not provided for in 
specific language. The statute only in the moist general 
terms refers to the dutv of the collector in this regard, and 
yet we submit that if he failed to take every reasonable step 
to preserve and collect the estate, although not so specifically 


i 
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provided, he would become personally liable. We submit, 
therefore, that the prohibition of suits against the collector 
for debts due by the decedent does not imply that he can 
not be sued for debts incurred by him for the benefit of the 
estate, but, on the contrary, indicates that he may be sued 
on account of matters other than such debts. 

The law says nothing about awarding counsel fees to an 
executor named in a will where he has unsuccessfully de¬ 
fended a caveat, and still the Courts have held that it is the 
duty of the executor to defend, and that the estate must 
make proper compensation therefor. 

So far as the particular question involved in this case is 
concerned, there is no difference between a collector and an 
executor or administrator. For an expense incurred by the 
executor or administrator in connection with the adminis¬ 
tration of the estate, and particularly for a debt incurred in 
the care and preservation of the estate, he is liable in his 
administrative capacity and a judgment against him is 
payable out of the estate. As this Court stated in Hamil¬ 
ton v. Shillington (19 App. D. C., 268, 276), it is well set¬ 
tled law that the estate of a deceased person is charged with 
a lien for the payment of his debts and this lien is paramount 
to all rights of heirs, next of kin, or distributees of the es¬ 
tate, subject only to the proviso that the personal property 
is the primary fund for the payment of debts, and that the 
cost of administration of the personalty , including the ordi¬ 
nary cost of Court and reasonable commission to executors 
or administrators are a first charge upon the personal estate 
and first payable out of the assets. In Tuohey v. Hanon, 
18 App. D. C., 225, counsel fees were allowed, although the 
executor was unsuccessful. In McIntyre v. McIntyre, 14 
App., 337, this Court held to the same effect and referred 
to a number of decisions of Maryland, taking the same posi¬ 
tion. 


9 


In the case of Howard v. Howard, 38 App. D. C., 575, 
581, this Court stated that the administratrix was jentitled 
to the service of an attorney in winding up the; estate. 
There are a number of Maryland cases taking substantially 
the same position to which it seems unnecessary to refer. 

Congress did a futile thing when it provided for;the col¬ 
lection and preservation of the estate, and the institution of 
suit to aid therein if it did not thereby intend that! counsel 
might be employed with an obligation on the part of the 
collector in his representative capacity to make compensa¬ 
tion for the services rendered to him to that end. It would 
be equally idle to assume that he could not be compelled to 
pay therefor out of the estate through the institution of suit. 

In the case of Hutchins v. Hutchins, decided! by this 

I 

Court on January 6, 1919, where there was involved the 
right of the executors named in the will to a proper and 
reasonable allowance from the assets of the estate for coun¬ 
sel fees and cost incurred by them in unsuccessfully pro¬ 
pounding and defending the will in a proceeding t<j> have it 
set aside, this Court said: 

i 

I 

“That legal provision to meet the expenses from the 
estate of defending the wishes of the testator is not 
only sound in policy but is sanctioned by every prin¬ 
ciple of right and justice.” 

I 

It is not an answer to the appellants’ contention to say 
that ultimately, assuming the claim is not now birred be¬ 
cause of the delays caused by the defendant and assuming, 
also, that the plea of limitations will not be interposed, the 
administrator, when appointed, will pay. Since 'the right 
and duty to pay existed when the obligation was iincurred, 
and since there are assets of the benefited estate \ sufficient 
to pay, the remedy of the plaintiffs arose coincidehtly. 
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While admitting the justice of the obligation sued upon, 
it is no answer to say that compensation may be secured 
ultimately upon the final settlement of the estate if the appel¬ 
lants shall survive so long. It is not an answer to say that 
the debt will be paid when the Hutchins heirs weary of liti¬ 
gation. The law does not require that payment shall be 
delayed until the happening of a contingency so uncertain 
and so remote, or until the assets of the estate, however 
great, are exhausted in the combat. 

In this case the declaration alleges the claim was pre¬ 
sented against the estate but on objection by the collector , 
the present defendant, the petition was dismissed and the 
plaintiffs left to their remedy at law. The same collector 
now insists that there is no remedy at law unless, perhaps, 
against him personally. It will be noted there is no sug¬ 
gestion of a disposition on the part of the defendant per- 
sonallv to meet the claim on its merits. There is no inti- 

y 

mation of a disposition on his part to waive the bar of limi¬ 
tations, which would now protect him in his individual ca¬ 
pacity, and which has accrued during the time spent in 
efforts to require him to perform his duty and meet his just 
obligation in his official capacity as collector. Xor is there 
any suggestion that when the litigation over the will shall 
end and an administrator appointed, the plea of limitations 
will not be interposed. The contention of the defendant 
seems to rest upon the idea that the law and all the courts 
were intended as means to enrich the Hutchins estate with¬ 
out a corresponding duty to respond to obligations incurred 
in such enrichment. 

That the collector does not possess the power to pay debts 
due by the estate is immaterial. He was authorized and 
required by law to collect and preserve the assets of the 
estate. The preservation of the estate involved resistance 
to suits brought for the purpose eff depleting it. The col- 
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lection of the assets definitely enhanced the corpus of the 
estate. The collector possessed the power, and not only did 
he possess the power, but it was both his legal and moral 
duty to pay all expenses necessarily incident to the <j^.re and 
preservation of the estate, and the performance of thjis moral 
and legal duty in this instance would have rendered this 
suit unnecessary. Where a moral as well as a legal right 
and duty to pay exists, as it clearly exists here, for the pay¬ 
ment of costs and expenses incident to and actually incurred 
in the care and preservation of the estate and that moral 
and legal duty is evaded, the law confers a right; to sue. 
That is a fundamental principle in the administration of law. 
The right to sue a collector for an obligation incurred by 
him, as this obligation was, as distinct from the right 
to sue him on account of an obligation incurred by 
the testator is not forbidden. Except for the prohibition, 
limited in its nature, contained in the statute, the right 
existed to sue the collector for any reason for debts incurred 
by the testator as well as for those incurred by him in his 
official capacity. The right to sue him on account of debts 
incurred by the testator alone was withheld by express en¬ 
actment. It was withheld, too, as to one thing only, debts 
due by the testator. By the recognized principle! of con¬ 
struction of such an enactment, the right to sue on other 
accounts is necessarily implied, just as effectively ias if ex¬ 
pressly granted. We submit, therefore, by the act itself, the 
right to sue the collector in this instance is conferred, and 
particularly, without regard to the act itself and the limita- 
tion contained therein, the right to sue the collector !for debts 
incurred in the preservation of the estate exists, since it is 
neither forbidden nor denied. 

In conclusion we respectfully submit, that in fight and 
justice the appellants should be permitted to prosecute their 
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suit against the collector, and that the judgment of the 
lower court should be reversed. 

Edwin C. Brandenburg. 
Clarence A. Brandenburg, 

F. Walter Brandenburg, 

Attorneys in Pro. Per. 
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The sole question involved in this appeal is correctly- 
stated in appellants’ brief to be: j 

Whether the collector of an estate can be sued for pro¬ 
fessional services rendered to him in and about the collec¬ 
tion, care and preservation of the estate held by\ him as 
such collector. 

It is true, as stated in appellants’ brief, that there 
is a complete absence of authority in support of their 
contention. It is not true, however, that there is an 
absence of authority upon the question involved. It is 
distinctly laid down in Woerner on American;'Law of 
A dminis tration (2d Ed.), section 356, as follows: 

“It is a well-recognized principle, that for 
liabilities contracted by the personal representa¬ 
tive, although for the benefit and in thej interest 
and behalf of the estate, it is not liable to credit¬ 
ors. Disbursements, reasonable in amount and 
for services necessary in the proper discharge 
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of the duties imposed upon them, will constitute 
a charge in favor of executors and administrators 
against the estate; although their allowance 
should leave no surplus to pay creditors of the 
deceased; but in the absence of statutory author¬ 
ity the probate court, as already stated, has no 
jurisdiction to adjudicate between the personal 
representative and the creditor. It follows, that 
the estate is not liable to an attorney for his 
services at the instance of an executor or ad¬ 
ministrator, but that the latter is himself liable 
in. a suit by the attorney; so for corn fed to the 
stock of the estate,” etc. 

Upon the question herein concerned, it is not neces¬ 
sary to draw a distinction between a collector, on the one 
hand, and an executor or administrator, on the other, 
because they are each the “personal representative” 
within the principle laid down, and even an executor 
or administrator is not subject to a suit of this character. 
The reason is obvious. The Probate Court alone has 
jurisdiction to determine the allowances to be made to 
the personal representative for expenses of administra¬ 
tion incurred by him, and counsel fees are, concededly, 
not debts of the decedent, but expenses of administra¬ 
tion. If a law suit could be maintained against the 
personal representative in his official capacity, and 
verdict and judgment obtained against him in such 
capacity, the amount to be paid by the estate would be 
fixed by a jury, instead of by the Probate Court, and 
without reference to the justification or lack of justifica¬ 
tion for the particular expense incurred. So logical, 
just and practical is the principle concerned, that equity 
regards the personal representative (in the event of his 
insolvency) as a trustee holding the amounts allowed 
him by the Probate Court for administration expenses 
for the benefit of those rendering the services, and an 
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action will lie in equity in the event of such insolvency 
(see latter part of section 356, Woemer, supra). ; 

In the District of Columbia, the settled custom has 
always been for the counsel rendering services to a 
personal representative of an estate not to seek or 
acquire a cause of action against the personal | repre¬ 
sentative in his individual or official capacity, but 
instead to agree that the personal representative should 
pay the counsel such amount as the Probate | Court 
should allow, and when and as allowed, thereby making 
the personal representative, by agreement between him 
and his counsel, and without regard to solvency, a trustee 
in favor of the counsel for such amount as the probate 
Court ultimately allows for the counsel’s services. If 
appellants are not satisfied with such allowance jas the 
Probate Court may award, but wish to take the matter 
out of the Probate Court and submit it to the Verdict 
of a jury in a law suit against the estate, it is respectfully 
submitted that some authority, in the form of some 
decision or statute, must be found to suppori their 
proposition. 

Moreover, this court seems to have fully covered the 
subject, and against appellants’ contention, in its 
analysis of the provisions of the D. C. Code, in| Berry 
& Whitmore Co. vs. Dante, 43 App. Cas. (D. Cj), 110, 
at p. 113: 

I ' 

“Analyzing these provisions of the Code, we 
find that section 306, prescribing the duties of a. 
collector, authorizes him to ‘bring suitsj’ but, 
were the converse also intended, the usual legis¬ 
lative expression ‘sue and be sued,’ wofild un¬ 
doubtedly have been employed, to express the- 
legislative intent.” 

| 

The judgment below is correct, and should be affirmed. 

Respectfully submitted. j 

GEORGE E. SULLIVAN,! 

Attorney for Appellee. 






